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Statement of Facts

This case wastried on aJoint Stipulaion of Facts, which were either quoted or pargphrased by
the Adminigrative Heering Commissoninits Findings of Fact. See Appendix A-1 (Rindings of Fect
and Condusions of Law) and Appendix A-2 (Joint Sipulation of Facts).

Southwestern Bell purchasad rolls of raw paper sock and manufactured the raw paper into
ydlow pagedirectories All of this activity occurred outdde the Sate of Missouri. Southwestern Bdll
then didributed the ydlow page directories free of charge to Missouri resdents.

The State could not impose asdestax directly on the yelow page directories because
Southwestern Bdll did not sdll the directories — there was no sdes price or taxable consderation for the
freedirectories Indead, the State attempted to tax the company indirectly by taxing Southwestern Bell
on the purchase of the raw paper in other Sates and by taxing Southwestern Bdll on the chargesfor
printing that occurred in other dates

Prior to the Adminidrative hearing, the Director of Revenue agreed that no sdles or usetax was
due on the printing charges. The only remaining issue iswhether Missouri use tax was due on the
purchase of the raw paper in other dates The Adminidrative Hearing Commission conduded thet no
use tax was due because no taxable event occurred within the State of Missouri.

Reply Point

Theraw paper stock consumed in printing thetelephone directorieswasnot used in
Missouri, and therefore no Missouri use tax was due.

Argument
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A. Summary.

The decison of the Adminigrative Hearing Commisson should be afirmed because it fallows
the precedent established by this court in Inter national Business Machines Corp. v. David, 408
S\W.2d 833 (Mo. 1966) (Appendix A-3) and the precedent established by the Missouri Adminidrative
Hearing Commissonin Morton Buildings, Inc. v. Director of Revenue, Case No. 88-001879RZ
(1989) (Appendix A-4): raw meteridstha are manufactured into other items outdde the Sate of
Missouri are not used in Missouri, and thus are not subject to the Missouri use tax, regardless of
whether tax was pad on theraw materid inthe date of origin. Inthiscase, theralls of blank paper
sock were manufactured into yelow page telephone books outsi de the State of Missouri, and because
the ralls of blank paper stock were not used in Missouri, no Missouri use tax was due.

B. TheMissouri use tax.

The Missouri usetax isimpasad “for the privilege of soring, usng or consuming within this Sate
any aticle of tangible persond property.” Mo. Rev. Stat. §144.610. The Satute further provides thet
the tax does nat gpply “with repect to the orage, use or consumption of any atide of tangible
persond property purchased, produced or manufactured outside this state until the trangportation of the
atide hasfindly cometo res within this Sate or until the article has become commingled with the
generd mass of property of thissate” 1d.

C. IBM.

The Missouri Supreme Court interpreted this use tax provigonin Inter national Business

Machines Corp. v. David, 408 SW.2d 833 (Mo. 1966). IBM contended that the Missouri use tax

was nat goplicable to the component parts used to make its busness machines outsde of the Sate, even
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though the fully assembled mechines were ultimately used in the date. The Missouri Supreme Court
agreed, gating:

[Our usetax goplies to the completed artide (machine here) that is brought into this

date and not the items of raw materid that went into its manufacture, which, of course,

are gregtly changed in form and could not be identified as ssparate atidles. . . .

Likewise, because the raw materid used to make these machineswas never used in

this Sate as such, it seems ressonable to hold thereisno besisfor ausetax oniits

vaue becauseit is part of amachinewhichisthe atide used in this Sate
1d. &t 836.

The Appdlant contends that “ |BM does not support Bell’srefund” because, “[ujnlike the raw
meteridswith little value that were usad by the taxpayer in IBM to make machines with a subgtantid
(taxable) rentd vaue, the pgper purchased by Bdl was not subgtantialy changed in form and comprised
nearly hdf of the vaue of the free ydlow page telegphone directories” Appdlant’ s Brief & 14.

With regard to Appelant’ sreference to “raw maeridswith little vaue” the IBM opinion
mentioned that the vaue of the raw materias was less then the vaue of the completed machine, and
therefore taxing the raw materids might not be afar subgtitute for taxing the renta of the completed
mechine. However, the opinion conduded that “we do not need to decide whether such differences

would judify sparate dassfication...” 1BM, 408 SW.2d at 835-836. Therefore, the rdative vaue of

the raw materidsto the labor cannat be abeads for disinguishing the IBM case. Furthermore, the Court
should not adopt a“little value® standard, because such a gandard would be virtudly impossble to

aminiger.
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With regard to the Appdlant’ s distinction based on change in form, the IBM opinion noted thet
that the machines were “greatly changed in form and could nat be identified as separde atides” 1BM,

408 SW.2d at 836. If the assambled components of IBM’s computers were “ greetly changed in form

and could not be identified as separate atides” surdly theralls of raw paper sock, which were cut,
printed, and bound into yellow page directories were dso “ greatly changed in form and could nat be
identified as separate artides”

The Appdlant’ s observation thet IBM paid tax on the rentd of its machines (Appdlant’ s Brief
a 14) provides no badsfor diginguishing the cases. If Southwestern Bell hed rented or sold its
directories, it would have had the same obligation to collect and remit sdlestax that IBM had. Thefact
of the matter was that Southwestern Bdll gave away its ydlow page directories because its main source
of revenue was advertisng. The Missouri Legidature could have taxed advertisng sdesif it had wanted
to, but it chose not to do s0. Mo. Rev. Sa. § 144.034; seeformer 12 Code of Stete Regulations 10-
3.590 (rescinded November 30, 2000) .

The Appdlant further assarts “By insarting the word * completed’ in front of theword *artide
in this sentence [of section 144.610.1], the [IBM] Court renders meaningless the datutory terms
‘produced’ and ‘manufactured’ thet follow.” Appdlants Brief & 17. The Appdlant’ scriticiamis
invaid. The |BM opinion does not render meaningless the terms “produced” and “ manufactured.”
The opinion smply holdsthat any artide, whether raw or completed, and whether purchased,
produced, or manufactured, is not subject to the use tax if it “was never used in this gate as such.”

IBM, 408 SW.2d a 836. Because the computer components could not be identified as* separate

atides” they were not subject to theusetax. 1d. Similarly, because the ralls of raw paper sock could
not be identified as separate artides from the ydlow page directories, no use tax was due.

8
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D. Morton Buildings.

Morton Buildings, Inc. v. Director of Revenue, Adminidrative Hearing Commisson
Case 88-001879RZ (1989) isdirectly on point. The taxpayer manufactured, sold, and ingdled
prefabricated uiility buildings The raw materids used in the buildings were purchesed and
manufactured into component parts outside the Sate of Missouri.* The buildings were then assembled
from the component partsin Missouri. The Commisson determined thet no use tax was due on the raw
materids or the component parts and ordered arefund for the taxpayer. The Commisson hed thet
“Morton Buildings isnat lidble for use tax on its raw materias used to manufacture the building
components because the manufacturing process changes them to the extent that they cannot be
identified as ‘artides to which the use tax gpplies” 1d.

TheMorton Buildings opinion contains no discusson whatsoever concarning the rdldive
vaue of therav maendsto the labor, o that factud diinction, which the Appdlant wrongly dlegesto
exid inthe|BM case, doesnot exis. The Morton Buildings opinion does discuss the changein form
that occurred, and concluded thet “[g]Ithough the lumber, Sed sheeting, nails and other raw materids
that go into the building components manufactured by Morton Buildings outside Missouri may be
suitable for common use before they are made a part of the building components, these rav materids

neverthdesslose thair individud identities and become part of amanufactured product.” 1d. These

! 1t may beinferred that Morton Buildings did not pay sdes or use tax to other sateson dl of these

purcheses. If it hed, it would have been ableto offset its Missouri use tax lighility with the Missouri tax

credit for tax paid to other dates, and there would have been no dispute. See 12 Code of State

Regulaions 10-4.100.
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facts are nat didinguishable from the Respondent’ s case — the ralls of paper sock were raw maerids
thet logt ther identities when they were cut, printed, and bound into manufactured ydlow page
directories, just asthe lumber, Sed shedting, nails were rav maeridsthat logt ther identities when
Morton Buildings assembled them into building components

E. Conclusion.

The Court should follow its own precedent established by the IBM case. The raw paper sock
was never used as such in Missouri, and thus was not subject to the Missouri usetax. The Court
cannot be svayed by whether or not Southwestern Bdll paid sdlestax on the raw materidsin any other
juridiction. Thet issueisamatter between Southwestern Bell and the other juristictions The sole
question iswhether Southwestern Bell made a taxable use of the raw meterids as such in the State of
Missouri. The company did not use the raw materidsin Missouri, S0 the State has no right to tax the
paper basad on its purchase price in the Sates where the paper was purchased. Therefore, the decision

of the Adminidrative Hearing Commission should be afirmed.

10
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Certification of Service and of Compliance with Rule 84.06(b) and (c)

The undersgned hereby catifies that on this April 29, 2002, one true and correct copy of the
foregoing brief, and one disk containing the foregoing brief, were mailed, postage prepaid, to:

ALANA M. BARRAGAN-SCOTT

Missouri Bar No. 38104

Deputy State Solidator

P.O. Box 899

Jefferson City, Missouri 65102

Attorney for Appdlant, Director of Revenue

The undersigned further cattifies thet the foregoing brief complies with the limitations contained in
Rule No. 84.06(b), and that the brief contains 2,034 words.

The undersgned further cattifies that the labeled disk, Smultaneoudly filed with the hard copies

of the brief, has been scanned for viruses and is virusfree

[Saned]
Ray Langenberg
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Appendix A-1
Adminidrative Hearing Commisson
Sate of Missouri

*1 SOUTHWESTERN BELL YELLOW PAGES, INC., PETITIONER
V.
DIRECTOR OF REVENUE, RESPONDENT
No. 2000-1500 RV
November 29, 2001

FINDINGS OF FACT AND CONCLUSIONS OF LAW

On May 19, 2000, Southwestern Bdll Y dlow Pages, Inc. (Southwestern Bdll) filed acomplaint
gopedling the Director of Revenues decison to deny itsrefund dam for use tax on raw materids and
printing charges used to manufacture ydlow page telgphone directories Mark W. Eidmen and Ray
Langenberg, with Scott, Douglass & McConnico, L.L.P., and Gary Hartmen, with Southwestern Bell,
represented Southwestern Bell. Associate Counsel Roger L. Freudenberg represented the Director.

On Auly 16, 2001, the partiesfiled ajoint gipulation of facts. The matter became ready for our decison
on October 1, 2001, when Southwestern Bl filed the last brief.

Findings of Fact

1. Southwestern Bell is a corporation authorized to do businessin Missouri, with its principal Missouri
busness office located a 1 Bell Center, Suite 3600, S. Louis, MO 63101.

2. Southwestern Bell publishes and digtributes yellow page td ephone directories (directories) for
resdentid and busness use in aress of the date where tdephone sarviceis provided by Southwestern
Bdl Tdephone Company. Thereis no charge for the directories.

3. Missouri businesses pay to advertisein the directories. Thisis the main source of revenue from the
publication and digtribution of the directories.

4. Southwestern Bell purchased rolls of blank paper stock from various paper mills located outsde of
Missouri for ddivery to aprinter located outsde of Missouri.

5. Southwestern Bell contracted with the printer to cut, print and bind the paper into the directories.

6. The printer shipped the directories to a Missouri indgpendent contractor, employed by and under the
direction of Southwestern Bdll, to didribute the directories.

7. Southwestern Bell self-assessad and paid Missouri use tax on the purchases of paper and printer
chargesfor the directories distributed in Missouri.

13
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8. Other than the use tax paid to Missouri, Southwestern Bl did not pay any Sate or locd sdlesor use
tax on the paper purchased or the printer charges for the Missouri directories.

9. On December 20, 1999, Southwestern Bdll filed an gpplication for tax refund/credit. On March 21,
2000, the Director denied the gpplication.

Condusonsof law

This Commisson hasjurisdiction over gppedsfrom the Director'sfind decigons. Section 621.050.1.
[FN1] Southwestern Bell has the burden to prove thet it is entitled to arefund. Section 621.050.2. Our
duty in atax caseis not merdy to review the Director's decigon, but to find the facts and to determine,
by the gpplication of exiding law to those facts the taxpayer'slawful tax libility for the period or
transaction a issue. JC. Nichols Co. v. Director of Revenue, 796 SW.2d 16, 20-21 (Mo. banc
1990).

The parties agree that Southwestern Bell is owed arefund of $1,012,449.23 for Missouri use taxes
paid on printing charges, plus datutory interest. [FIN2] Because the parties have removed thisissue from
uswithout explanetion, we will only congder ligbility for tax on the paper used.

* 2 Section 144.610 steates

1 A tax isimpaosad for the privilege of soring, using or consuming within this
date any atide of tangible persond property .... Thistax does not goply with respect to
the Sorage, use or consumption of any artidle of tangible persond property purchasad,
produced or manufactured outsde this Sate until the trangportation of the atide has
findly come to ret within this Siate or until the artidle has become commingled with the
generd mass of property of this Sate.

Southwestern Bell argues thet it does not owe use tax because the paper, which was purchased in
another date, was consumed and transformed into the directories. Thus, the paper was never used in
Missouri. The Director argues that Southwestern Bell used the paper in Missouri because pgper mekes
up asubgantid portion of adirectory and asubgtantia portion of the vaue of adirectory.

Both parties dite International Business Machines Corp. v. David, 408 SW.2d 833 (Mo. banc 1966).
In thet case, the court found thet the Director could not tax parts used to manufacture machines because
the manufacture took place in another Sate. The court sated:

From dll of these provisons, our view isthat our usetax gopliesto the
completed aticdle (meachine here) that is brought into this Sate and not the items of raw
meterid that went into its manufacture, which, of course, are greetly changed in form
and could not be identified as separate artides. Because the machines involved herein
were not purchesad by plantiff, but manufactured by it, they are not subject to our use

14
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tax. Likewise, because the raw materid used to make these machines was never used in
this date as uch, it ssems ressonable to hold there isno bagasfor ausetax on itsvdue
becauseit is part of amechinewhichisthe atide ussd in thisdate

Id. & 836. The Director argues that, dthough the paper was purchased, printed, and bound outside of
Missouri, Southwestern Bell usad the paper to fullfill its advertisng obligations. She argues that the paper
did not subgtantialy changeitsform as did the component parts of the machinesin IBM.

Southwestern Bl characterizes the paper asraw materid that, like the component parts, has changed
into anew tangible persond property. We agree. In the same way thet the machine parts were
asmbled into amaching, the rolls of paper were used to manufacture the telephone books. This
reading is dso condsent with our decison in Morton Buildings, Inc. v. Director of Revenue, No. 83-
001879 RZ, (Admin. Hearing Comm’n Dec. 8, 1989), in which this Commission found that no use tax
was due on raw materids usad to manufacture building components We sated:

Although the lumber, ged sheeting, nalls and ather raw materidsthat go into the
building components manufactured by Morton Buildings outsde Missouri may be
suitable for common use before they are mede a part of the building components, these
rav maerias neverthdess lose thar individud identities and become part of a
manufactured product.

*3 Id. & 8. In American Watchmakers - ClockmakersIng. v. Tracy, 742 N.E.2d 228 (Ohio App.
2000), the court found that atax exemption should be granted because items purchasad by a publisher
were consumed in the publication process. In the same way, the raw paper is consumed when it is
processed into a directory.

If Southwestern Bell had bought the paper in Missouri, or from a date that charged sdlestax, thenit
presumably would have paid tax on the purchase of the paper. The Director argues that if we acogpt
Southwestern Bell's argument, companies who purchase supplies outside the sate would be trested
more favorably under the law than companies who purchase supplies within the date. It istrue thet
under the facts of this case Southwestern Bell has paid no tax to any state for the purchase of the peper.
However, thisfact cannot change our decison.

The Director d0 relies on Montgomery Ward Co. v. Director of Revenue, No. RS-84-0375 (Admin.
Hearing Comm’n July 22, 1987), a casein which this Commission upheld the Director's assessment of
usetax on the retaller’'s cata ogues because they "cameto rest” in the State when deposited in Missouri
mailboxes. However, the Montgomery Ward case did not ask usto address the "raw materid"
argument put forth by Southwestern Bell in this case. And the Director does not argue thet the
digribution of the Y dlow Pagesthemsdvesis subject to usetax. [FIN3]

We agree that the purpose of the use tax Satute is "to protect Missouri revenue and Missouri sdlers
agang competition from out-of-ate sdlers by removing any advantage which might be gained by
meking purchases outsde the Sate, on which no salestax is collected.” R & M Enterprisesv. Director

15
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of Revenue, 748 SW.2d 171, 172 (Mo. banc 1988). We acknowledge that our determination does
not ad that purposein thisunusud casein which the end product isnot "sold” to a purcheser, but
digtributed free of charge. However, we bdieve that IBM and May Dep't Stores, read together, dlow
Southwestern Bdll to avaid the inddence of usetax on its ydlow pagesin Missouri.

Summary

Southwestern Bell does not owe use tax on its purchase of raw paper purchasad outsde of Missouri
because the paper was processed into telephone directories. Southwestern Bdll is owed arefund of
$860,832.19, plus statutory interest.

SO ORDERED on November 29, 2001.
Kaen A. Wim

Commissoner

FN1. Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.
FN2. X. Stip. 1 13, filed July 16, 2001.

FN3. It appearsthet the Director's ahility to assess use tax on the digtribution of cata ogues and perhaps
ydlow pagesisgoverned by May Dep't Stores Co. v. Director of Revenue, 748 SW.2d 174 (Mo.
banc 1988), which decided thet the price a department store paid for catalogs printed out of Sate and
mailed directly to cuomers was not subject to use tax. (May dso casts doubt on our holding in
Montgomery Ward.) Thisisin contragt to other Sates that have taxed this type of transaction based on
the fact thet the party is"using’” the catalog by digributing it. See Revenue Cabinet v. Lazarus, 49
SW.3d 172 (Ky. 2001); JC. Penney Co. v. Baka, 577 N.W.2d 283 (Neb. 1998); Service
Merchandise Co. v. Arizona Dept of Revenue, (Ariz. App. 1996). The United States Supreme Court
has found that this type of taxation does not violate the Commerce Clause. D.H. Holmes Co. v.
McNamara, 505 So0.2d 102, 105 (La. App. 1987), aff'd, 486 U.S. 24 (1988). The court in Adco
Publishing v. Commissioner of Revenue, 1996 WL 585157 (Minn. Tax), assessed usetax to the
purchase price of tdephone directories There may be an even more compd ling argument to support
assessing directories than catd ogs, because the business entity has sold advertissments to third parties
andisusng the directories (if not the paper) to fulfill this obligation.

2001 WL 1579573 (Mo.Admin.Hrg.Com.)

END OF DOCUMENT
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Appendix A-2

BEFORE THE

ADMINISTRATIVE HEARING COMMISSION
STATE OF MISSOURI

SOUTHWESTERN BELL YELLOW PAGES INC. )
Petitioner,

V. Case No. 00-1500 RV

N N N N N

DIRECTOR OF REVENUE, )
STATE OF MISSOURI,

N N Nt

Respondent.

JOINT STIPULATION OF FACTS
COMES NOW Ptitioner, Southwestern Bell Y dlow Pages, Inc., and Respondent, Director of
Revenue, by and through counsd, and dipulate for the purpose of this case that the following facts shdll be
consdered correct and condusive and the Exhibits hereinafter mentioned shdll be admitted in evidence and
congdered authentic. Each party retains the rights (1) to introduce other and further evidence not
incondstent herewith, and (2) to object to the facts and Exhibits stipulated herein on the grounds of
materidity or rdevance, but each party waives dl other evidentiary objections to the facts and Exhibits

dipulated herein.

1 Southwestern Bdll Ydlow Pages Inc. (herandter referred to as* Southwestern Bdl”), the
Petitioner herein, is a corporation authorized to do business in the State of Missouri with its principa
Missouri business office located a 1 Bell Center, Suite 3600, S. Louis, Missouri 63101

2. The Director of Revenue of the State of Missouri (hereinfter referred to as “Director”),
the Respondent herein, isthe duly gppointed and qualified Director of the Missouri Department of Revenue

3. Southwestern Bdll’s Missouri businessis the publication and didribution of ydlow page
telephone directories for resdentid and business use in aress of the date where tdephone savice is
provided by the Southwestern Bell Tdephone Company. There is no charge to receive a ydlow page

17
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telephone directory.

4. Southwestern Bdl’s main source of revenue from the publication and didribution of ydlow
pege tdephone directories in Missouri is from amounts paid by Missouri busnesses to advatise in
Southwestern Bell’ s ydlow page tdephone directories.

5. Southwestern Bl purchased ralls of blank paper gock from various paper millslocated
outsde of Missouri for ddivery to aprinter located outsde of Missouri. Other then the usetax paid to the
Sate of Missouri, Southwestern Bdll did not pay any date or locd sdles or usetax of any Sate on the peper
purchesed for the Missouri yelow page tdephone directories.

6. Southwestern Bl contracted with the printer to cut, print and bind the paper into yelow
pege tdephone directaries. Other then the use tax paid to the State of Missouri, Southwestern Bl did not
pay any deate or locd sdes or use tax of any date on the printer charges for the Missouri ydlow page
telephone directories

7. The printer shipped Southwestern Bdll’ s yelow page tdephone directories to aMissouri
independent contractor, employed by and under the direction of Southwestern Bell, to didribute the ydlow
pege tdephone directories in Missouri.

8. Southwestern Bell sdif-assessed and paid Missouri usetax on its purchases of paper and
printer chargesfor ydlow page tdephone directories digributed in Missouri.

9. Southwestern Bl filed an Application For Tax Refund/Credit with the Respondent on
December 20, 1999. A true and correct copy is atached as Exhibit A, which isincorporated into and
mede part of this Stipulation of Fects

10.  The Director denied Southwestern Bdl’s Application For Tax Refund/Credit by Find
Decison on March 21, 2000. A true and correct copy is atached as Exhibit B, which isincorporated into
and made part of this Stipulation of Facts

11.  Southwestemn Bl filed its Complant with the Administrative Heering Commission on May
19, 2000.

12. TheDirector filed her Answer with the Adminidrative Hearing Commisson on July 10,
2000.

18
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13.  TheDirector and Southwestern Bell agree that arefund in the amount of $1,012,449.23
for Missouri use taxes paid on printing charges, plus Satutory interest, should be granted.

14.  TheDirector and Southwestern Bell disagree thet arefund in the amount of $860,832.19
for Missouri use taxes paid on paper purchases, plus datutory interest, should be granted. The parties

agree on the amount of tax a issue.

WHEREFORE, the parties repectfully request the Commisson s#t abriefing schedulein this metter
and decide this case without an evidentiary hearing as provided in 1 CSR 15-3450.

19
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Respectfully submitted,

CaoleLewislles
Generd Cound
Department of Revenue

[Soned]

Roger L. Freudenberg

Senior Counsd

Missouri Department of Revenue
Trumen State Office Bldg.

301 Wes High, Room 670

P.O. Box 475

Jefferson City, MO 65105-0475
Phone (573) 751-0961

Fax (573) 751-7151

Attorneys for Respondent.

Scott, Douglass & McConnico, L.L.P.

[Saned]
Mark W. Eidmen

600 Congress Avenue, Suite 1500
Audtin, Texas 78701-3234

Phone (512) 495-6300

Fax (512) 474-0731

Attorneysfor Petitioner
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Appendix A-3
Copr. © West 2000 No Claimto Orig. U.S. Govt. Works

408 S\W.2d 833.
(Citeas: 408 S\W.2d 833)
INTERNATIONAL BUSINESSMACHINES CORPORATION, a Corporation,
Appédllant,
V.
ThomasA. DAVID, Director of Revenue, State of Missouri, and Albert S. Arenson,
Collector of Revenue, Respondents.

No. 51918.
Supreme Court of Missouri, En Banc.
Nov. 14, 1966.
Rehearing Denied Dec. 12, 1966.

Dedaaory judgment action brought by business machine manufacturer againgt Department of Revenue
to determine the conditutiond vdidity of gatute imposng sdestax upon dl sdlers engaged in business of
renting tangible persond property a retal. The Circuit Court of Cole County, Sam C. Blair, J, rendered
judgment for the Department of Revenue and the manufecturer gppeded. The Supreme Court, Hyde, J.,
hdd that where machines manufactured by business machine manufecturer outdde of Sate and brought into
date for sdle or rentd were not subject to use tax, manufecturer's rentd of its machines was not within
datutory exemption from sales tax on rentd recaipts provided when lessor had paid sales or use tax on
tangible property a time of its purchase.

Affirmed.

[1] PLEADING k350(1)

302k350(1)

Where plantiff's petition, sdes and rentd agreements and rule and a regulation of State Department of
Revenue atached to petition as exhibits and admissons contained in Department of Revenue's answer
comprised entire record before trid court on plantiff's mation for summary judgment in dedaraory
judgment action contesting vaidity of tax act, motion would be trested as one for judgment on the pleedings
Section 144.020, subd. 1(8) RSMio 1965 Supp., V.AM.S.

[2] TAXATION k1245

371k1245

Formerly 238k15.1(10)

Usetax is goplicable to completed artide that is brought into Sate and not on items of raw materid thet

21

332090



went into artidles manufacture. Section 144.020, subd. 1(8) RSMo 1965 Supp., V.A.M.S.

[3] TAXATION k1233

371k1233

Formerly 238k15.1(6)

Business machine manufacturer was nat ligble for use tax upon business machines which it manufactured
outsde of gate rather than purchased and brought into state for rentd to its cusomers. Section 144.020,
subd. 1(8) RSVio 1965 Supp., V.AM.S.

[4] TAXATION k1245

371k1245

Formerly 238k15.1(10)

Thereis no use tax on vaue of rawv materid used in manufacture of mechine brought into Sete by its
manufacturer. Section 144.020, subd. 1(8) RSVio 1965 Supp., V.AM.S.

[5] TAXATION k1236

371k1236

Formerly 238k19(3)

Where machines manufactured by business machine manufecturer outside of sate and brought into Sate
for e or rentd were not subject to use tax, manufacturer's rentd of its machines was not within Satutory
exemption from sdes tax on rentd recaipts provided when lessor had paid sdes or use tax on tangible
property a time of its purchase. Section 144.020, subd. 1(8) RSvio 1965 Supp., V.A.M.S.

[6] TAXATION k1213

371k1213

Formerly 238k7(2)

Where business machine manufacturer was not ligble for use tax on machines it manufactured outsde of
date and brought into Sate to rent to customers, Satute exempting tangible persond property on which
sdesor usetax had been pad a time of purchase from 3% tax on rentd charge when property is rented
did not discriminate againg manufacturer.  Section 144.020, subd. 1(8) RSvio 1965 Supp., V.AM.S.

[7] STATUTESk121(1)

361k121(1)

SdesTax Adt, entitied "An Act to reped saction 144.020, RSVIo 1959, and sections 144.140, 144.285,
144.440, RSMo 1961 Supp., relaing to sdes and use tax and to enact in lieu thereof five new sections,
reaing to the same subject, with a severability dause”, did not vidlate conditutiond requirement thet
subject of Act shdl be dearly expressed initstitle. Section 144.020 and subd. 1(8) RSMo 1965 Supp.,
VAMS; VAM.SCond. art. 3, 8§ 23; art. 10,881, 2.

*834 Wdter R. Mayne, N. W. Hartman, Thomas Rowe Schwartz, Fordyce, Mayne, Hartman, Renard
& Stribling, S. Louis, for gopdlant.

Norman H. Anderson, Atty. Gen,, Wdter W. Nowotny, J., Asst. Atty. Gen., Jefferson City, for
respondents.
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HYDE, Judge

Dedaratory judgment action to determine the conditutiond vdidity of Sec. 144.020, subd. 1(8) and its
goplicability to plantiff's rentd transactions The case was decided on plaintiff's motion for summary
judgment or judgment on the pleadings (Statutory references areto RSMo and V.A.M.S) The Court
entered judgment for defendants, declaring Sec. 144.020, subd. 1(8) condtitutional and thet it ‘vaidly
imposesatax upon dl Hlersfor the privilege of engaging in the business of rendering taxable rentd sarvice
a retall.! Plantiff has gppeded.

[1] Therewas nothing before the trid court exoegpt the plaintiff's petition, the exhibits atached to plaintiff's
petition (sdles and rentd agreements and arule and aregulaion of the Department of Revenue) and the
admissonsin defendants answer of therdevant facts. Therefore, we will condder the submisson asone
for judgment on the pleedings

Sec. 144.020, subd 1(8) isasfallows 'A tax equivaent to three per cent of the amount paid or charged
for rentd or lease of tangible persond property, provided thet if thelessor or rentor of any tangible persond
property hed previoudy purchased the property under the conditions of 'sde a retal’ as defined in
subdivison (8) of section 144.010 and the tax was paid & the time of purchase, the lessor or rentor dhel
not apply or collect the tax on the subsequent lease or renta receipts from that property; and provided,
further, that the purchase or use of mator vehides and trailers shdl be taxed and the tax paid as provided
in sactions 144.070 and 144.440 and no such tax shdl then be collected on the rentd or lease of motor
vehidesand trallers; and provided, further, thet tangible persond property which is exempt from the sales
or use tax under saction 144.030 upon asde thereof is likewise exempt from the sles or usetax upon the
lease or rentd thereof.” (Emphasisours)

Fantiff dams the itdidzed provigon makes this datute uncondtitutiond.  Rlaintiff is a New York
corporaion authorized to do busnessin Missouri. It sdlls busness machinesin Missouri and collectsand
pays sdestax on uch sdesto the Missouri Department of Revenue. Thereisno * 835 dispute about a
tax on these transactions. Plaintiff also rents business machines in Missouri and the right of this date to
oollect slestax on therentd s recaived for these machinesistheissueinthiscase Thetax on theserentas
is being collected from customers and paid under protes. Any refund would be returned to plaintiff's
customers. All mechines sold or rented, are manufactured by plantiff outsde of this gate and dl machines
s0ld or rented in this Sate are shipped into Missouri prior tothar sdle or leese. Plantiff daimsitsonly tax
lighility to this Sate on the machinesit rents here should be for our use tax on the materids used to make
these machines The State contends Sec. 144.020, subd. 1(8) properly dassfies the rentd of thee
mechines as ataxable sde of savice

Paintiff argues thet the purpose of Sec. 144.020, subd. 1(8) is to reach rentds of tangible persond
property, wherethe rentor had not been subject to ses or use tax on the acquigtion of such property, but
it saysthet plaintiff is subject to the use tax on thistangible persond property brought into this gate for its
rentd busness (Flaintiff means usetax on the vaue of the materid used by it to make these machines and
not on the vaue of completed mechines) Therefore, plaintiff saysthe denid toiit of theright to avall itsdf
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of the opportunity to avoid rentd tax under the firgt proviso of Sec. 144.020, subd. 1(8) is arbitrary
disrimination againg it and itscusomers  Otherwise dated plaintiff damsif the owner of amachinewho
hes purchesed it, and paid sdlestax or usetax on its purchase price a the time of purchese, is made exempt
from salestax on rentas he receives then an owner who has manufactured ameachine and hasto pay ause
tax on the materidsthat went into it (because the materids were bought in another sat€) must dso be mede
exempt ontherentdsherecaves  Fantiff damsit abitrary discrimination to do athewise. Rantiff says
'Defendants have no power by Regulation and Rule to dassfy lessorsinto two different groups: (1) those
who purchase goods requiring no further steps prior to being rented, and (2) those who purchase goods
requiring further processing before being rented. Thereisno basisin the Sdesand Use Tax Lawsfor such
cassfication or provison for exemption from sdes or use tax to one such group and nat the other.

Defendants pogtion isthat plantiff was not required to pay use tax on its machines brought into this Sate
for rentd or on the materid used to meke them. Defendants say: The finished product iswhet isintroduced
into Missouri and impasition of the use tax depends on whether thet finished product was purchased outsde
Missouri and used in Missouri by the purchesar. Thus before the enactment of subdivison 8 IBM and
personslike IBM, who manufactured machines and leasad them in Missouri, would not be ligble for ause
tax on that mechine' If defendants are correct and plantiff has no use tax liability on the machines it
manufactures dsawhere and bringsinto this sate to rert, then thereisno bedsfor itsdam of discrimination.

Hantiff dtes no spedfic provison of our datutes which imposes lidhlity for usetax on maerid bought in
ancther date to manufacture amechine that is brought into this gate by the manufacturer for his own use
or to be rented by him and we have found none. The vaue of such materid would surdy beasmdl part
of the vaue of the machine, the cogt of which aso would indude labor cogt, know-how and ressongble
profit. Thus the amount of tax on the materids would be smdl compared to the tax on the completed
mechine, 0 that rentas would have some rdlaion to the vaue of the completed meachine but dmaost none
asto the vaue of the raw materid of which it was composed. For reasons hereindfter Sated, we do not
need to decide whether such differences would justify separate dassfication but we do think * 836 these
facts have some bearing on the determination of the gpplicability of our usetax.

[21[3][4][5][6] Our usetax isimposad by Sec. 144.610 ‘for the privilege of goring, usng or consuming
within this sate any atide of tangible persond property purchased on or after the effective date of the use
tax act. Furthermore, '(t)his tax does nat goply with repect to the Sorage, use or consumiption of any artide
of tangible persond property purchased, produced or manufectured outsde of this ate urtil the
trangportation of the atide has findly come to res within this Sae or until the artide has become
commingled with the generd mass of property of thisdate” (Emphasisours,) Exempt from our usetax by
Sec. 144.615(3) is Tangible persond property, the sde of which, if madein this gate, would be exempt
from or not subject to the Missouri sales tax under the provisons of subsections 2 and 3 of section
144.030. These subsections indude materids, replacement parts and equipment for replacing other
equipment used in manufacturing. Also exempt from our usetax by Sec. 144.615(5) is Tangible persond
property which has been subjected to atax by any other datein thisrespect toitssdesor use' providing
for callection of the difference if the tax islessthen ours. In Southwestern Bell Tdephone Company v.
Morris Mo.Sup., 345 SW.2d 62, 66, 85 A.L.R.2d 1033, we gpproved the characterization of ausetax
a"* * * alevy on the privilege of usng within the taxing Sate property purchasad outsde the Sate, if the
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property would have been subject to the sales tax had it been purchesed & home" From dl of these
provisons, our view isthet our use tax goplies to the completed artide (meachine here) thet is brought into
this gate and nat the items of raw maerid that went into its manufacture, which, of course, are gredtly
changed in form and could not be identified as separate artides. Because the machinesinvolved herein were
not purchased by plaintiff, but manufactured by it, they are not subject to our usetax. Likewise, because
the raw materid usad to make these machines was never usad in this Sate as such, it ssemsreasoncble to
hold thereis no besisfor ausetax on itsvaue because it is part of amachinewhichisthe atide usad inthis
date Our condugonistha defendants are correct asto thisaleged usetax lighility. Of course, if plaintiff
does not have use tax lidhility it damsit has, there is no discrimingtion and we o hold.

Plantiff further contends that avaid tax on its rentals could be enacted only by amending Sec. 144.010,
subd. 1(8) to indude rentals of tangible persond property, made taxable by Sec. 144.020, subd. 1(8), in
itsdefinition of e d retall, ating Internationd Business Machines Corporation v. State Tax Commisson,
Mo.Sup., 362 SW.2d 635, and Federhafer v. Marris Mo.Sup., 364 SW.2d 524. Flantiff saysinthose
cases we pointed out to the Legidature this smple method of subjecting such rentd transactions to tax.
Pantiff saysthefalure of the Legidaure to use this method, and indteed providing atax on the rentd use
of property which had not been subjected to sdes or usetax on its purchase, causad uncertainty, confusion,
conflict and vegueness which would render the rentd tax enactment uncondiitutiona. Sec. 144.010isa
definition section while Sec. 144.020 is the section thet imposes the tax. We see no good resson why the
tax could nat be imposed by amending Sec. 144.020 to tax these transactions as arentd service charge
without defining it ssasdea retal. Inthe 1962 IBM case, we did nat say that defining such rentd service
asasded rdal wasthe only way toimposeavdidtax onit. Wesad (362 SW.2d |.c. 639): '‘By carefully
defining 'sde a retal’ and purposfully embracing in the definition and the tax cartain renta-type
transactions, it would gppear that other rentals and leases weere not embraced.” In that case therewas then
nothing in the tax impogtion Satute, Sec. 144.020, to impase atax on such rentals and the only daimed
*837 bagsfor taxing rentals of IBM machines was that such rentds condtituted sdles @ retall. Thusthe
basis of that decison was that Snce severd rental-type transactions were induded in the definition (inthe
definition Section 144.010) and rentd of business machines were not incduded, we would not hold such
transactions taxable as sdes a retal. There is no basis for any doubt that Sec. 144.020, subd. 1(8)
goadficaly makes these rentd transactions taxeble,

Inview of our ruling thet plaintiff hes no use tax ligaility in bringing into this Sate for rentd purposesthe
mechines it manufactures it is not necessary to congder its contention thet certain regulations and rules of
the Department of Revenue authorize an optiond tax. Flaintiff says these authorized a purcheser of tangible
persond property to be rented to pay the sdestax on the purchase price and have no liahility for sdestax
on rentas or to pay no saes tax on the purchase price and be lidble to collect sdles tax on the rentals
Hantff saysthiswould vidae Secs. 1 and 2, Art. X of the Missouri Condtitution. Defendants say this
option theory isnat baing followed but thereis nathing in the record about it. Thisdl goesto plantiff'sdam
that Sec. 144.020, subd. 1(8) is 0 vague, confusing and inconggtent with the provisons of the sdesand
usetax lawvs asto conditute a violation of the conditutiona provisons of equd protection and due process

Our ruling as to the meaning and gpplication of the use tax provisons and the vdidity of the amendment
to Sec. 114.020 digposes of these contentions.
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[7] Pantiff dso dams the title of the 1963 act amending Sec. 144.020 was condiitutiondly defective
because it did not adequately describe the content of the part of the bill which became Section 144.020,
subd. 1(8). Thetitleto thisact was '"An Act to reped section 144.020, RSVIo 1959 and sections 144.140,
144.285 and 144.440, RSMo 1961 Supp., rdaing to sdlesand use tax and to enact in lieu theredf five new
sections, rdaing to the same subject, with aseverability dause’ Laws 1963, p. 195. The requirement of
Sec. 23, Art. |1 of the Condtitution is thet ‘(n)o bill shdl contain more than one subject which Sl be
dearly expressed in itstitle. Fantiff says The purpose of the condtitutiond provison that the subject
metter of dl billsshdll gopear inthetitle isto permit the legidators to determine by examining thetitie of a
proposed act, what its purposeis, S0 that proper congderation may be givenit,' citing State ex rd. United
Ralways Co. v. Wiethaupt, 231 Mo. 449, 133 SW. 329; State ex rd. Niedermeyer v. Hackmann, 292
Mo. 27, 237 SW. 742; Sae ex rd. Normandy School Didtrict of S. Louis County v. Small, Mo.Sup.,
356 SW.2d 864. Fantiff arguesthat thistitle does not show that anew sarvice was to be taxed or thet
there was an exemption from the tax on rental charges when apurchiase for rentd is mede under conditions
of dea rdal. However, thetitle did show what sections rdating to sdes and use tax were to be repeded
(indluding 144.020) and thet new sections rdlating to the same subject wereto be enacted. Sec. 144.020
dready induded sdestax on severd kinds of sarvice or rentd transactions and the amendment only added
another o that the amendment did rdate to the same subject. It does not seem reasonable to bdieve that
members of the Legidature or athersinterested would be mided asto the subject matter of thisamending
act. Sec. 144.020 previoudy has been amended by actsusng the sameform of title. SeeLaws 1947, V.
1, p. 546; Laws 1945, p. 1865. Plantiff ctesthetitleto the 1935 act (Laws 1935, p. 411) and the 1937
act (Laws 1937, p. 552) but these were complete new acts. Our condusion isthet thetitle was sufficient.

Thejudgment is efirmed.
All concur.

END OF DOCUMENT
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Appendix A-4

Adminidrative Hearing Commisson
State of Misouri

*1 MORTON BUILDINGS, INC., PETITIONER
V.
DIRECTOR OF REVENUE, STATE OF MISSOURI, RESPONDENT
Cas= No. 88-001879RZ
December 8, 1989

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Statement of the Case

Morton Buildings, Inc., Petitioner, filed acomplaint on November 22, 1988, seeking this Commisson's
hearing and determination on adecison issued October 24, 1988, by the Director of Revenue,
Respondent. Petitioner arguesthat it is entitled to arefund of use taxes paid on raw materids usad in
another gate to manufacture goods which are eventualy assambled into abuilding in this Sate
Alternaively, Morton Buildings assartsthet it is entitled to a credit agang such use taxesfor taxes paid
in other gates

This Commission convened a hearing on the complaint on July 27, 1989. Dde C. Doerhoff, atorney

a law with Cook, Vetter & Doerhoff of Jefferson City, and Abraham M. Stanger, atorney a law with
Seyfarth, Shaw, Fairwesther, & Geraldson of New York, New Y ork, represented Petitioner. Rondd

C. Clements atorney a law and Respondent's senior counsd, represented Respondent.

Pursuant to 8§ 536.080.1, RSMo 1986, this Commission granted the parties request to submit written
aguments. Thelast brief was filed on November 17, 19809,

Findings of Fect

1. Pdtitioner, Morton Buildings, Inc., isan Illinais corporation engeged in the manufacture, sde and
inddlation of prefabricated timber-framed, metd- sheethed, utility buildings for use by fam and
indugtry. Morton Buildings hasits principd officesin Morton, Illinois, and islicensed to do businessin
the State of Missouri. 1t hasfifty employessin Missouri.

2. Sdaied employees of Morton Buildings meke sdles of the buildings There are no sdles of Morton
Buildings buildingsby lumber yards or other retalers

3. Morton Buildings sdesmen slicit ordersin Missouri from five sdes offices The offices are located
in the dties of Mexico, Charleston, Clinton, Chillicothe and Monett. Morton Buildings does not
maintain or operate any manufacturing plants in the Sate of Missouri.
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4. After the sdesman obtains awritten order from a customer, he sendsthe order to the officein
Morton, Illinoisfor review and find gpprovd. If the customer purchases the building on credit, Morton
Buildings evauates the credit worthiness of the customer. If the home office grants gpprovd, it sends
the purchase order to the estimating department, which prepares abill of materids A computer sysem
in the esimating department itemizes the materids that are to be used to manufacture the building.

5. Raw materids consumed in manufacturing the building components come from various locations
around the United States. For example, lumber purchases are mede from the west coast, stedl
purchases are made from the eastern United States. No raw materids are purchased from Missouri
SOUrces.

6. Morton Buildings purchases raw maeridsin bulk and soresthem in itswarehouses & various
locations, none of which arein the State of Missouri. Morton Buildings purchases no raw maeridsfor
goplication to any particular contract, ether in or outsde the State of Missouri. Morton Buildings
meanufactures building components for Missouri customers primarily & Morton Buildings own fectories
inlllinoisand Kansas. Morton Buildings manufactures afew building components a its lowa factory.

* 2 7. To manufecture the ged pandsthat are acomponent of the buildings, Morton Buildings
purchases spools of cold-rolled ged. 1t sendsthe rolls to an independent contractor out Sde of
Missouri for gpplication of coatings. 1t shipstheralls, with gpplied coatings, to and sores them & one
of five menufecturing Steslocated outsde the State of Missouri. When amanufacturing Ste recaives an
order and a bill of materids from the estimating department, it manufactures the exterior metd pands
from theralled ed by processng the ged through amachine which ralls channdsiinto the ged, to add
grength, and cuts the sted to oedific lengths required by the particular order.

8. Morton Buildings manufactures roof trusses a its own manufecturing plants, dl of which are located
outsde of the State of Missouri. Upon recaipt of an order, amanufacturing plant will menufecture the
trusses by withdrawing lumber from the inventory and cutting it to fit. The wooden members of the truss
arefagened with ged trussplates. Morton Buildings manufectures the truss plates from ged rolls
purchased in bulk.

9. Morton Buildings manufactures outsde of the State of Missouri laminated posts which support the
buildings When afactory recaives a specific order, it uses lumber that was purchasad in bulk to
fabricate laminated podts of the dimengons required by the particular order. The lamination process
indudes fabrication machines gluing and nalling. Morton Buildings custom cuts and notches wooden
purlins to which the roafing pands are nailed, and wooden nallers, to which thewall pandsare
atached, & the manufacturing plant.

10. Morton Buildings manufactures hardware for the buildings a its plant & Goodfidd, Illinois. Morton
Buildingsusesavariety of meta working mechines to fabricate the hardware components needed for
the buildings 1n afew cases Morton Buildings may purchase windows and doors from suppliers.
Where Morton Buildings makes such purchases outsde of the State of Missouri, it pays usetax on
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them. When Morton Buildings makes such purchasesin the State of Missouri, it pays sdestax onthe
purchases. Morton Buildings does not seek arefund of any of those taxes paid.

11. The manufactured components of a particular building are then shipped by truck to the building ste
on the cusomer's property.

12. Morton Buildings employees assamble the building. Inatypicd project, the crew will unload the
menufactured components, dig the holes for the pasts which support the building, inddl the trusses,
inddl the metd wals and metd roafing pands and finish the building with inddlation of hardware,
windows and doors.

13. Morton Buildings HIsits buildings for alump sum price. Generdly, the building isa " turnkey”
product that Morton Buildings turns over to the customer in afinished condition a the price specified in
theinitid purchase agreement. Thetypica fam sorage building sold to aMissouri customer takes only
four to five days to assamble, from the time the truck arives a the Ste until the project is complete and
Morton Buildings turns over the building to the purchaser. Morton Buildings bearsthe risk of lossfor
any damege to the materids prior to thet time. The agreement between Morton buildings and the
purcheser isthat title does not pass until the building isturned over to the purcheser.

* 3 14. Upon completion, the buildings are &ffixed to the ground.

15. Morton Buildings performs no other activitiesin Missouri other then Solicitations of salesby its
sdesmen and assambly of manufactured building components on the cutomer's Ste.

16. For the period May 1, 1985, through December 31, 1987, Morton Buildings paid $334,785.06 in
use taxes to the State of Missouri. Morton Buildings paid these taxes on the components, computed on
the cogt of raw materids and labor in manufacturing such components for the buildings assembled in
Missouri during thet period.

17. Morton Buildings mede gpplication for arefund for the period May 1, 1985, through December
31, 1987, by filing its gpplication for usetax refund on DOR Form 472B. The gpplication was under
oath, and indluded nat only an gpplication for refund of dl the use tax but, in the dtermétive, credit for
use taxes paid or assessed in the dates of lowaand Kansas: Morton Buildings hes paid taxes to the
Sate of 1owa on the components manufactured in lowa Morton Buildings has been assessed by, but
has not yet pad to, the Sate of Kansas for tax for components manufactured in Kansas. The matter of
the Kansas use tax is pending before the Kansas Department of Revenue.

18. On October 24, 1988, the Director denied the goplication for refund.
Condugonsof Law

Petitioner has the burden of proof inthiscase. Section 621.050.2, RSVIo 1986.
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Thefacts st forth above are not diputed. Morton Buildings damsthat the Director of Revenue owes
it arefund in the amount st forth in finding of fact 16. The digpogtiveissueiswhether Morton Buildings
owes use tax on its use of raw materidsit purchasad outsde of Missouri, manufactured into building
components outsde of Missouri, and assembled into a building to which title then passesto the
purcheser in Missouri. Originaly, Morton Buildings paid the use tax on the assumption thet, when it
asmbled buildingsin this gate usng components which it had manufactured outsde Missouri, it was
ligble for use tax on the raw maerids from which it manufactured the component building parts

The Director arguesthat the raw materias became part of the rea estate when the building is erected
and beforetitle passes, that Morton Buildings, as the contractor, consumesthe raw maerids herein
Missouri, and that Morton Buildings must pay ausetax. The Director argues that the only completed
product is the assembled building and the rawv maerids are its only components. The Director denies
thet any sgnificance should be given to the manufacturing processes which occur in Morton Buildings
plants outsde Missouri by which the component parts are produced. He daimsthet thisisan
“integrated sysem in which the find completed building is produced from the raw meterids... Those
raw materias used to produce the finished building were purchasad by Petitioner out of gate and
brought into Missouri to complete the building.” Pages 9 and 10 of the Director's proposed condusions
of law.

*4 1n support of histheory, the Director cites§ 144.610, RSMo 1986, which providesin part:

1. Ataxisimposad for the privilege of goring, usng or consuming within this date
any atide of tangible persond property purchased on or &fter the effective dete
of sactions 144.600 to 144.745 in an amount equivaent to the percentage
imposad on the sdes price in the sdestax law in section 144.020. Thistax does
not goply with respect to the Storage, use or consumption of any atide of tangible
persond property purchased, produced or manufactured outside this Sate until
the trangportation of the atide has findly come to rest within this Sate or until this
artide has become commingled with the generd mass of property of this date.

2. Evary person goring, using or consuming in this state tangible persond property purchased froma
vendor islidble for the tax imposed by thislaw.

Taxing datutes are to be grictly congtrued in favor of the taxpayer and againg the taxing authority. S
Louis Country Club v. Adminidrative Heering Commisson of Missouri, 657 SW.2d 614, 617 (Mo.
banc 1983); Brown Group, Inc. v. Adminidraive Hearing Commisson, 649 SW.2d 874, 881 (Mo.
banc 1983); Blue Springs Bowl v. Spradling, 551 SW.2d 596, 599 (Mo. banc 1977). Theplain
language of subsaction 1 of this section Sates thet the tax isimpasad on the use of "any artide of
tangible persond property purchased.” Subsection 2 reinforces the idea by stating specificaly thet
ligbility is upon "[€very person ... using ... tangible persond property in this sate purchased....” To be
subject to use tax, the itemsin question (1) mustbe artides of tangible persond property, (2) must have
been purchased and then (3) stored, usad or consumed within Missouri. Morton Buildings did not
purchase the manufactured componentsit used in thisdate. It medethemitsdf. The use of theseitems
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istherefore not taxable, and Morton Buildingsis not ligble for any tax. Seedso, 12 CSR 10-4.075, the
Director's use tax regulaion for contractors which is addressed only to purchases.

Thiscondusonisrequired by the holding in Internationdl Business Machinesv. David, 408 SW.2d
833 (Mo. banc 1966). Inthat case, the Director, in defending himsdlf againgt adam thet the sdlestax
on IBM's computer rentals was discriminatory, took the podition thet IBM was nat ligdble for usetax on
the raw materids which it used outsde Missouri to produce the computers which it then brought to
Missouri to rent to its customers. The court agreed:

From dl of these provisons, our view isthet our use tax gppliesto the completed
atide (mechine here) thet is brought into this sate and not the items of raw meterid thet
went into its manufacture, which, of course, are greatly changed in form and could nat
be identified as separate artidles Because the machines involved herein were nat
purchased by plaintiff [IBM], but manufactured by it, they are not subject to our use
tax. Likewise, because the raw materid usad to make these machines was never used
in this Sate as such, it seems reasonable to hold there isno bagsfor ausetax onits
vaue because it is part of amachinewhichisthe atide usad in thisgate

*5 408 SW.2d 833, 836 (emphasisin origind).

Applying thishalding to our case, Morton Buildingsis not lidble for use tax on itsraw materias used to
menufecture the building components because the manufacturing process changes them to the extent thet
they cannot be identified as"artides’ to which usetax can be gpplied. Furthermore, the component
parts which are usad in Missouri to assemble the building are not subject to use tax because Morton
Buildings never purchased them.

This Commisson rgects the Director's atempt to characterize the components parts as il being "raw
meterid.” The Missouri Supreme Court defined manufacturing as "atrandformation of araw meterid by
the use of machinery, labor and kill into a product for sdle which has an intrindc and merchantable
vauein aform suitable for new uses”  Jackson Excavaing Company v. Adminidrative Hearing
Commission, 646 SW.2d 48, 51 (Mo. banc 1983). "That the processinvolves araw materid areedy
auitable for common useis of no consequence” Id. at 51. Although the lumber, ded shedting, nalls
and other rawv materids that go into the building components manufactured by Morton Buildings outSde
Missouri may be sitable for common use before they are made a part of the building components,
these rawv materids nevarthdesslose ther individud identities and become part of amanufactured
product.

Because we have determined thet no tax was due on the use of the manufactured components, Morton
Buildings daim for a credit againg such tax, for taxes paid to other Sates, is moat.

ummary
This Commission, therefore, decides thet no use tax is due upon Morton Buildings use of theraw
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materids or the manufactured components. The Director should refund $334,785.06 to Morton
Buildings

SO ENTERED on December 8, 1989.
PAUL R OTTO

Commissoner

1989 WL 153531 (Mo.Admin.Hrg.Com.)

END OF DOCUMENT
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